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that as the transfer of the title is the consideration for the vendee's promise 
to pay, the consideration has failed and the vendor cannot collect. The other 
view, which is in conformity with the principal case, viz., that in case of 
destruction of the goods the vendee is still liable for the payments in full, 
is also supported by numerous decisions. Eng. & Am. Encyc. of Law, Vol. 
21, p. 634; Tufts v. Wynne, 45 Mo. App. 42; Burnley v. Tufts, 66 Miss. 48; 
Orsborn v. So. Shore Lumber Co., 91 Wis. 526; Planters' Bank v. Vandyck, 
51 Tenn. 617; Humeston v. Cherry, 23 Hun. 141; Tufts v. Griffin, 107 N. C. 
47. Some of the courts holding this view, rest their decision upon the 
ground that the vendor in such case is in reality a mortgagee or the holder of 
a lien. Planters' Bank v. Vandyck, 51 Tenn. 617; Orsborn v. So. Shore Lum- 
ber Co., 91 Wis. 526; Burnley v. Tufts, 66 Miss. 48. Other courts hold to 
the theory that in such cases the vendee makes an absolute promise, the con- 
sideration for which is the possession and use of the chattel and the right 
to obtain title to it by completing payments, and since he gets what he 
bargained for he must pay. Tufts v. Griffin, 107 N. C. 47; Burnley v. Tufts, 
66 Miss. 48. There seems to be much of reason in the cases which adhere 
to the general principle that in conditional sales as well as under ordinary 
circumstances the loss should be borne by him who has title. Surely the 
consideration for which the vendee promises to pay is not alone for the 
possession of the chattels and the right to acquire title by completing the 
payments, but also that when he shall have completed the payments the 
chattels shall become his property. If through accident it becomes impossible 
for the owner to transfer title, having in mind the general principle that loss 
follows the title, there is some force in the decisions which do not compel 
the vendee to pay for property which never becomes his. 

Sales — Restriction on Sales oe Copyrighted Books — Combinations in 
Restraint oe Trade. — Defendant was a member of the American Publishers' 
Association, which controlled ninety per cent of the book business of the 
country. It was a rule of the association that no member should sell any 
books of any kind to anyone who sold copyrighted books at less than the 
price adopted by the association nor to anyone who should be known to have 
sold to others who cut prices. Held, that this combination related to inter- 
state commerce, that defendant had entered into a contract in restraint of 
inter-state trade, and that the copyright law could not render the contract 
valid. Mines v. Scribner et al. (1906), — C. C. S. D. New York — , 147 Fed. 
Rep. 927. 

The case is of interest as involving two important questions, viz., what 
is the test for determining whether a contract or combination is in restraint 
of inter-state trade, and, further, what is the effect upon the validity of 
contracts involving inter-state trade, when the subject matter is one of 
patent rights or copyrights? The mere fact that a combination has secured 
a monopoly of the manufacture of some product, even if it be one of the 
necessities of life, does not constitute a restraint of inter-state trade, United 
States v. E. C. Knight, 156 U. S. 1. Some courts have adopted the test of 
whether the combination in question controlled the entire market of the 
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country or a large part thereof; Dueber Watch Co. v. Howard Watch Co., 
55 Fed. 851; United States v. Nelson, 52 Fed. 646. But the true test seems 
to be, that if the necessary and direct effect of a contract or combina- 
tion is to substantially restrict free competition in interstate trade, it 
violates the "Anti-Trust" Law, but if it but indirectly or incidentally 
restricts such competition while its main purpose and chief effect are 
to foster and increase a legitimate business, the combination does not 
violate such federal law ; Whitwell v. Continental Tobacco Co., 125 Fed. 454 ; 
Swift & Co. v. United States, 193 U. S. 375; In re Greene, 52 Fed. 104; 
United States v. Jellico Coal Co., 46 Fed. 432 ; United States v. E. C. Knight, 
156 U. S. 1 ; Gibbs v. McNeeley, 118 Fed. 120; Ellis v. Inman Poulsen & Co., 
131 Fed. 182. With reference to the effect upon contracts in the nature of 
contracts in restraint of inter-state trade, if the subject matter of such con- 
tracts be patent rights or copyrights, it may be said that, the object of the 
patent laws is to secure monopoly for a limited time to the inventor, and 
almost any contract securing such monopoly will be upheld. Bement v. 
National Harrow Co., 186 U. S. 70. Nor can the "Anti-Trust" Law of a 
State be permitted to render invalid a monopolistic contract concerning 
patent rights; Columbia Wire Co. v. Freeman Wire Co., 71 Fed. 302. But 
it does not follow that because the inventor or the assignee of a patent can 
make contracts in reference to the same which are in restraint of competition 
in inter-state trade, that a number of assignees of various patents can com- 
bine to maintain prices on all of the patents controlled by any of them. 
National Harrow Co. v. Quick, 67 Fed. 130. What is true as to patents is 
equally true as to copyright. Bobbs-Merrill Co. v. Straus, 139 Fed. 155. The 
decision in the principal case, to the effect that since the general nature of 
the combination entered into by the members of the American Publishers' 
Association was invalid as in restraint of inter-state trade, such invalidity 
was not cured by the fact that it was a combination to protect the monopoly 
in the numerous assignments of copyright held by the various members of 
the association as individuals, seems supported by both authority and reason. 

Specific Performance — Power of Court of Equity to Appraise Value. 
— The City of Aspen made a contract with the water company for the con- 
struction and operation of a water works system. The company agreed to 
operate the system for twenty years and to give the city the option to pur- 
chase at the end of the twenty years at a price based on its productive worth, 
to be determined by four appraisers chosen by the parties, and the fifth to be 
chosen by the four; on the condition that the city give notice of its intention 
to buy one year before the expiration of the term. The city gave notice at 
the end of the nineteenth year, but later refused to appoint appraisers or to 
complete the purchase. Held, that the Court of Equity had power to 
enforce specific performance, and to determine the value or to appoint apprais- 
ers to determine the value of the property in question. Castle Creek Water 
Co. v. City of Aspen (1906), — C. C. A. 8th Cir. — , 146 Fed. Rep. 8. 

It is well established law that a Court of Equity will not enforce a con- 
tract to arbitrate. King v. Howard (1858), 27 Mo. 21; Copper v. Wells 



